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For queries please contact: Shri Ashish J. Goel

(Hon. Director, Mumbai district co-op housing federation)
9821047155/ mumbaifederationtraining@gmail.com
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Bombay high court Justice Amit Borker stays )

disqualification, supersession of Desai Harmoney
Co-op. Hsg. Society in Dadar's housing society's
managing committee in Mumbai

Bombay high court stayed the disqualification of the
managing committee of a housing society in Dadar (E) and the
appointment of an administrator pending the decision of the
divisional joint registrar of cooperative societies on challenges to
them.

"Ifthe order of disqualification and supersession is allowed to
operate in the meantime, the elected body of the society will stand
displaced and an outsider will take charge as administrator. Such
a course, if later found unsustainable, would cause irreparable
prejudice not only to the petitioner but also to the democratic
rights of members of the society," said Justice Amit Borkar on
Sept 12.

The petition was by Dhananjay Daund, secretary of Desai
Harmony Cooperative Housing Society. On a complaint by a
member, Nimesh Bafna, that he was not furnished statements of
unaudited accounts and income and expenditure, the assistant
registrar on June 5 disqualified the managing committee and on
June 9, appointed an administrator. The society filed revision and
appeal before the divisional joint registrar who, on Aug 4, refused
to stay both orders.

Bafna's advocate Akshay Patil urged the hearing be deferred
as the divisional joint registrar is to deliver his order. But Justice
Borkar said the facts disclosed are of ""such a grave and exceptional
nature" and "to defer the matter would result in perpetuation of a
manifest injustice, which the law does not countenance".

J
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Agreeing with Daund's advocate Siddhesh Bhole, Justice

Borkar said the show-cause notice referred to different documents
than those relied upon in the June 5 order. Despite this, the managing
committee was held liable and disqualified, said HC. Consequently,
"an authorised officer was appointed, thereby superseding the
democratically elected body".

Justice Borkar said "even at this stage" the alleged lapse
and severity of punishment are "wholly disproportionate". The
disqualification and supersession of the entire committee "without
establishing mala fides, fraud, or misappropriation, runs contrary
to the spirit of the co-operative movement". He further explained
that the law contemplates "serious and exceptional" circumstances
for supersession of an elected managing committee. Minor lapses
of compliance, especially related to procedural or clerical defaults,
"cannot be equated with misconduct warranting disqualification".

Justice Borkarsaid merely because the divisional jointregistrar
reserved the matter for orders, there is no ground to deny relief.
"The balance of convenience is also in favour of the petitioner. The
records do not disclose any allegation of misappropriation, fraud
or diversion of funds," he added. The disqualification, imposed
solely for non-furnishing of two financial statements, by itself does
not warrant such a "drastic measure" of supersession of the entire
committee". Hence, HC's interference is "necessary to prevent
injustice".

Justice Borkar directed that if the divisional joint registrar's
decision is against the housing society, interim protection shall
remain in force for further six weeks.

. J
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(" BEFORE THE CO-OPERATIVE COURT NO. 3, MUMBAIL )
Case No. CC/111/168 of 2021. EXHIBIT NO.11

1. Mrs. Chhaya Digambar Desai,
Age : 62 Years, Occupation : Housewife,

2. Mrs. Shubhangi Ashish Desai,
Age : 44 Years, Occu : Service

3. Mr. Digamber Ganpat Desai,
Aged 65 Years, Occu: Service,
All R/O 2002, A-Wing, 20th Floor,
Shreeji Heights CSH Ltd,
T. H. Kataria Marg, Matunga (West),
Mumbai — 400 016. ..Disputants.

VERSUS

ShreeJi Heights Co-operative Housing Society Ltd.,
Registered under the provisions of Maharashtra Co-operative
Societies Act, 1960, and having

its address at 89/91, T. H. Kataria Marg,

Matunga (West), Mumbai — 400 016. Op ponent.

Dispute for Declaration and perpetual injunction

For disputants : Adv. Mr. Subhash B. Yadav.
For Opponent : Without W.S.

Honourable Co-operative Court Ruling: The Managing Committee
cannot levy litigation charges on a disputant, regardless of any resolution
passed either by the Managing Committee or the General Body.

Legal Position as regard to Costs of Litigation/Legal Charges.

1. The cost of litigation is always required to be decided by the court
by decree/award and not by parties. The cost is to be decided by the
competent court under section 35 of code of civil procedure. So also, by
imposing such charges, the society setting the example that the member
should not go for litigation. Every members is having right to raise the )
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objection as well as approach to the Court or competent authority for

redressal of his grievances as per Law. The society can not interfere with
the legal right of the member to file litigation against the society or any
other person.

The Bye-Law No. 65 states composition of charges, which can be
recovered by the Society. These charges are only indicative in nature
and a society may have to collect the funds to meet any other type of
expenditure, which it may have to incur. A society is a legal entity and to
manage the affairs, it is necessary that a society is empowered to collect
fund from the members in form of charges subject to the approval in the
general body meeting.

Under Bye-Law No. 65, the contribution to be collected from the
members of the society towards the outgoings and establishments of it’s
funds have been provided. In which the Bye-Law No. 65 (g), refers to
the “Service Charges” which are to be collected from the members of
the society as per the proportion mentioned in the Bye-Law No. 67.

Further to this, Bye-Law No. 66 provides breakup of service charges
of the Society as referred to at Bye- Law No. 65 (g) and includes the
following:-

a) Salaries of the office staff, liftmen, watchmen, malis and any other
employees of the Society.

b) Where the Society has independent Office, the property taxes,
electricity charges, water charges etc.

c) Printing, Stationery and Postage,

d) Traveling Allowance and conveyance charges to the staff and the
Members of the Committee of the Society.

e) Sitting fees paid to the Members of the Committee of the Society

f) Subscription to the Education Fund of the Maharashtra Rajya
Sahakari Sangh Ltd.

g) Annual Subscription of the Housing Federation and any other co-
operative institution to which the Society is affiliated.

J
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h) Entrance fees for affiliation to the Housing Federation and any
other co-operative institution.

1) Audit Fees for internal, Statutory and reaudit, if any.

J) Expenses incurred at meetings of the general body, the Committee
and the Sub-Committee, if any

k) Retainer fees, legal charges, statutory enquiry fees.
1) Common electricity charges.

m) Any other charges approved by the General Body at its Meeting.
However, such charges should not contradict the provisions of the
Act, Rules and Bye-laws of the Society.

Therefore, the Bye-Law No. 66 gives the indication of various types
of expenses, which a society has to incur or pay for day-to-day
administration however, these expenses and indicative in nature and
expenses may be incurred, depending up on the nature of transaction
of the society.

Further to this, as per Bye-Law No. 67 (a) The Committee shall
apportion the Share of each Member towards the charges of the Society
which provides that the “Service Charges are to be equally divided
by the number of Flats” under Bye-Law No. 67 (a) (vi).

It is worthwhile to state that the Model Bye Laws no. 67 specify
the fact of sharing of the societies charges by the members and the
apportionment of share of each member towards the charges. The
clause no. XVI specifies that procedure for any other charges as may
be decided by the general body of the society. The clause no. 66 of
Model Bye Laws contemplates that any other charges approved by the
general body in its meeting, however such charges should not contradict
the provisions of the Act, Rules and Bye laws of the society. It means
the general body though called as supreme still the general body can
not contradict the provisions of the Act, Rules and Bye laws of the
society. The liability of legal expenses or cost of litigation alleged to be
incurred by the society to file or defend cases. The issue as regards the
legal expenses is to be determined by court and hence fixing liability
without determination of cost as per the alleged maintenance bills are

\
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in questioned is illegal. I am of the considered view that the alleged
maintenance bills of the society under challenged are not reasonable
and not in conformity with bye laws.

Considering the legal position it is cleared that the opponent society
illegally imposed the legal charges and it is necessary to declare the same
as invalid. On perusal of the alleged maintenance bills filed on record
it appears that the opponent society has also charged the interest on the
unpaid legal charges. Instead of fixing liability in equal proportionate
from all members, the opponent society claimed cost of litigation
unilaterally from disputant only and that to without giving notice to
the disputant and without giving particulars of cost for defending the
case, hence such decision of society does not establish reasonableness
and therefore requires to be viewed for the interest of member and in
equal proportion amongst the members as mentioned in the bye laws.
Hence, such action of the society is not sustainable in the eyes of law
and required to be declared as illegal. As the legal charges is itself
illegal, then the interest charged on it is also required to be declared as
illegal. In this circumstances, the disputant has proved their case and in
the interest of justice it is necessary to declare the alleged legal charges
as illegal and void ab initio.

In view of the above discussion, legal charges has levied in the alleged
maintenance bills is not supported by any bye laws or rules under MCS
Act. Even though the General Body of the society is the supreme body,
it has no authority to violate the provisions in bye-laws of the society
and pass the resolution. Whenever any member files a case against
the society, the powers to decide as to which party should bear how
much legal charges are vested to the concerned Court. It is necessary to
note that, it is binding on the every Society to manage the day-to-day
functioning of the society as per MCS Act 1960 and Rules 1961 as well
as registered Bye-laws and circulars issued by the Government from
time to time. The opponent society can not pass resolution which will
violates the bye laws, rules or the provisions of MCS Act. The Society
may recover their legal expenses under the ambit of Service Charges
as given in Bye-Law No. 65 to 67 by charging equally and uniformly
to all the member of the Society. The Society cannot pass any such
resolution in the General Body Meeting which violates the bye-laws
J
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10.

Judge
Place : Mumbai (S. K. Devkar)
Date : 03/08/2022 Co-Operative Court No. III,
Mumbai.

N
of the Society even if the General Body is the supreme authority.
Therefore the disputant has proved that, the resolution passed by
opponent society for collection of amount of Rs. 1,00,000/- towards
legal fee on dated 10/03/2019 is illegal. Accordingly, I answer point
no. 1 and 2 in the Affirmative.

As to Issue No. 3 :

In view of the findings as to Point no. 1 and 2 Disputants has proved
that the alleged legal charges are imposed in the maintenance, are
illegal. Therefore, they are entitled for such declaration and perpetual
injunction against the opponents as prayed in prayer clause (b), (d) and
(e). Accordingly, I answer point no. 3 in the Affirmative. In answer to
Point no 4, following order has been passed:

ORDER
1. Dispute 1s Partly allowed.

2. It 1s hereby declared that the resolution
passed by opponent society on 10.03.2019
with item no. 6 levying of the alleged legal
fees of Rs. 1,00,000/- and interest plus G.S.T.
in maintenance bill on the disputants is bad in
law and nullity.

3. The opponent society, its agents, servants
etc. are permanently restrained to act upon
resolution dated 10.03.2019 and from
charging, collecting legal fee of Rs. 1,00,000/-
and interest plus G.S.T. as per resolution with
item no. 6 dated 10.03.2019 passed by the
opponent society.

4. Award be drawn up accordingly.

J
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THE HOUSING TIMES

RATE CARD FOR ADVERTISEMENTS
(FOR SINGLE INSERTION ONLY)

.

TOTAL
TYPE SIZE RATE GST(5%) AMOUNT
BLACK / WHITE FULL 10500/- 525/- 11025/-
HALF 6000/- 300/- 6300/-
QUARTER 3500/- 175/- 3675/-
COVER CANCELLED
OPENING COVER FULL 25000/- 1250/- 26250/-
(COLOR)
COVER 2 FULL 20000/- 1000/- 21000/-
FRONT HALF 10000/- 500/- 10500/-
INSIDE QUARTER 5500/- 275/- 5775/-
(COLOR)
COVER3 FULL 16000/- 800/- 16800/-
BACK HALF 8500/- 425/- 8925/-
INSIDE QUARTER 4500/- 225/- 4725/-
(COLOR)
OTHER 3 FULL 16000/- 800/- 16800/-
COLOR HALF 8000/- 400/- 8400/-
PAGES QUARTER 5000/- 525/- 5525/-
BACK COVER HALF 10000/- 500/ 10500/-
(IF AVAILABLE) QUARTER 5500/- 275/- 5775/-
SOME OF THE FOLLOWING FEDERATION’S PUBLICATIONS
AVAILABLE AT THE SALE COUNTERS.
PRICE LIST
Sr.No Particulars Amount
Rs
1. New Byelaws (English) 115
2. New Byelaws (Marathi)Flat / Plot 115
3.  Premises Byelaws 100
4.  Management Of Co-op Hsg. Soc. 60
5. Expulsion of Membership Book 60
6.  Recovery Procedure (English) Book 60
7.  Recovery Procedure (Marathi) Book 60
8.  Election Rule -7 April 2019 15
9. 23 July 2019 GR (English / Marathi) 40
10.  Birth to Re- birth (Redevelopment) 125

Above publication are also available at the sale counters of the federation office and sale counter
of the federation at Andheri (East), Ghatkopar (East ), Charkop (West) and Borivali(East).

Please Note :-

1. These are prevalling rates as on today

2. Available on all working days except 2™ and 4™ Saturdays, Sundays and public holidays.
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S5) Whether society can utilize

short collection of maintenance
expenses though its fixed deposit
funds as members are not in
favor of increasing the monthly
collection?

Ans 5 :- It 1s not proper to utilize
the fixed deposits amounts or its
interest for the regular Maintenance
charges of the society without the
prior permission of the Registering
Authority. As per the Audited
Balance Sheet and Income and
Expenditure account, if there is
a deficit in Maintenance charges
collection then it is better to collect
the deficit amount from all the
members as per the provisions of the
Byelaws. In this regards the Society
can put up particular agenda of
increase of Maintenance Charges in
the AGM/SGM of the society and
by passing necessary resolution in
increasing the Maintenance charges
suitably match to the Expenses of
the society without any deficit.

Adv. D. S. Vader.
Hon. Secretary

The Mumbeai District Co-Op Hsg. Federation Ltd.
(9821336411)
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